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September 9, 2015

Virginia Pressler, M.D., Director of Health
Office of the Director of Health
1250 Punchbowl Street
Honolulu, Hawai ì 96813

and via E-mail: virginia.pressler@doh.hawaii.gov)

Dear Director Pressler:

This is to strongly object to the Agribusiness Development Corporation (ADC)
being exempt from the National Pollutant Discharge Elimination System ( NPDES)
permit requirements on Kaua ì, and to request in writing the procedure upon which
I may initiate a contested case hearing or other manner of formally objecting to this
exemption.

Given that:
1.  The ADC has been operating under a former Kekaha Sugar Company

NPDES permit for many years.
2.  The ADC manages lands that contain several " ditches" that are effectively

pipes that drain water off ofADC lands and into nearshore ocean waters.
3.  The water contained within the ditch system is fed by water from numerous

sources including the runoff and discharge into the ditches from various
nonagricultural industrial operations and from several large agrochemical
companies that are conducting research and operations involving intensive
application of large amounts of both General Use and Restricted Use
Pesticides.

4.  The quality of the water in the ditches and the types of pollutants it contains
have never been thoroughly evaluated and tested.

5.  Many of the pesticides and other chemicals used by the tenants of the ADC
are proven to harm aquatic life.

6.  The tenants of the ADC use large quantities of water during their
pre-pesticide mixing and post-application clean-up process, and the disposal
via ground seepage and/or long-term storage of the resulting contaminated
water has not been evaluated.

7.  The ADC's own memorandum dated July 22, 2015 ( See Attached) states their
internal concerns about the quality of their discharge by stating about the
NPDES requirements:  "these new water quality standards would likely be
extremely difficult to meet,   particularly at approval[.]"      The same

memorandum further states the new standards include more stringent
requirements re: " discharge limits for priority pollutants such as pesticides
and herbicides,  and the fact that the receiving waters would be various
ditches (and not the ocean as under the existing permit)[.]"
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For these reasons and many others,  I hereby formally object to the ADC being
granted any exemption to the EPA-required NPDES permit requirements and by
copy of this letter notify all parties of my intent to file for a contested case hearing
or other judicial review as may be appropriate and required.

The courtesy of a reply no later than close of business September 19, 2015
providing me with information as to the appropriate process by which to further file
and pursue my objections would be greatly appreciated.

Thank you for your careful consideration of this matter in the interest of
public trust.   Should you have any questions, please feel free to contact me or the
Office of the County Clerk, Council Services Division at (808)- 241- 4188.

oincerely,

ARY L. HOOSER
Councilmember, Kaua ì County Council

JA:lc
Attachment
cc:      Darryl Lum, Engineering Section Supervisor, State of Hawai ì Department of

Health
Andrew Sawyers, Director, U.S. EPA, Office of Wastewater Management

Benita Best-Wong, Director, U.S. EPA, Office of Wetlands, Oceans and
Watersheds
Jared Blumenfeld, Regional Administrator, U.S. EPA, Pacific Southwest,
Region 9
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STATE OF HAWAII

AGRIBUSINESS DEVELOPMENT CORPORATION

235 S. Beretania Street, Room 205

Honolulu, HI 96813

Phone: ( 808) 586- 0186 Fax: ( 808) 586-0189

July 22, 2015

Subject:   Request for decision on whether to pursue the permit renewal

application before the Hawaii Department of Health, Clean Water

Branch for a National Pollutant Discharge Elimination System
NPDES") in Kekaha, or to seek a Federal agricultural exemption

under 40 C. F. R 122. 3.

Authority: Section 163D —4 ( a)( 9) and ( 18), Hawaii Revised Statutes.

Tax Map Key:  Tax Map Key (4) 1- 2- 002- 001 ( por),

Tax Map Key (4) 1- 5- 001- 001 ( por)(Waimea hydro).

Land Status:    Encumbered by Governor's Executive Order Nos. 4007 and 4287
to the Agribusiness Development Corporation for agricultural

purposes and comprising 12, 861 acres of Kekaha land,  including
the drainage canals located thereon, and the Kekaha and Kokee
Ditch systems.

BACKGROUND:

In January 2001, the Kekaha Sugar Company transferred the ownership of its National
Pollutant Discharge Elimination System ( NPDES) Permit No. HI0000086 for discharge
outlets in Kekaha, Kauai, to the ADC.  Since that time, pursuant to the permit, the ADC
has been the Permittee and has continued to monitor and report discharges, zones of

mixing and benthic studies to the State Department of Health ( HDOH) and the U. S.

Environmental Protection Agency.

NPDES Permit No.  HI 0000086 was last renewed in February 2007 and was set to
expire on August 31,  2011.     In February 2011,  the ADC submitted its renewal

application to extend the permit; acceptance was administratively extended by HDOH
since 2011.

Upon request by the HDOH, on June 2, 2015, the ADC, its NPDES consultant, Ms. Iris
Terashima of ITerashima Environmental Services, and representatives from the HDOH

Clean Water Branch met to discuss whether or not the ADC would like to continue with

processing its NPDES permit renewal.   HDOH advised the ADC that the permitting
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requirements for minimum standards had evolved over time, and that should the permit

be renewed, stricter limits and new parameters would be required.  Subsequently, Ms.
Terashima cautioned the ADC that these new water quality standards would likely be
extremely difficult to meet, particularly at approval, and that therefore, the ADC would
need to submit a compliance schedule to be approved by HDOH to allow additional time
within which to comply with the stricter standards.   The new standards include lower

total suspended solid limits, new nutrient discharge limits, and any pollutant that has a
reasonable potential to exceed a Water Quality Standard,  new discharge limits for

priority pollutants such as pesticides and herbicides,  and the fact that the receiving
waters would be various ditches  (and not the ocean as under the existing permit),
therefore, the measurement of these limits to be taken at the outfalls rather than further

out in the Zone of Mixing.

Alternatively,  the ADC has the option to seek a federal agricultural exemption from
NPDES monitoring,  pursuant to the Code of Federal Regulations ( CFR).   Under this

option,  the ADC would withdraw its renewal application,  and pursue the exemption

instead.   Among the types of discharges that can be exempted from the permitting
requirement are pollutants from non point source agricultural activities, including storm
water runoff [40 CFR 122. 3( e)], return flows from irrigated agriculture [ 40 CFR 122. 3(f)],

and discharges from water transfer activities that do not subject the transferred water to

intervening industrial, municipal, or commercial use [40 CFR 122. 3( i)].

If the ADC opts to seek an exemption from the permitting requirement, the ADC must
prepare and manage a consolidated soil conservation plan in conjunction with

establishing best management practices for the Mana Plain in order to improve the
quality of the water within the drainage ditches.   It must also identify waste streams
associated with the Mauka and Waiawa hydroelectric power plants.

The HDOH has given the ADC a deadline of August 3,  2015 to inform them of the

decision to continue with the NPDES Permit renewal or to withdraw it.
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RECOMMENDATION:  Staff recommends that:

1.  The Board consult with legal counsel in executive session pursuant to H. R.S.
92- 5( a)( 4) to discuss the board' s powers,  duties,  privileges,  immunities,  and

liabilities with respect to the options presented,

2.  The Board authorize the withdrawal of the ADC' s application to renew NPDES
Permit No. HI0000086, and

3.  The Board authorize staff to work with the CWB staff and its environmental
consultant to seek an exemption from the permitting requirement,  to identify
problems that may be associated with any outfall of water that has passed
through the hydroelectric power plants,   to prepare a consolidated soil

conservation plan, and to institute best management practices for better water

quality within the drainage ditches in the Mana Plain in Kekaha.

Respectfully submitted,

James J. Nakatani

Executive Director


